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IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

---000- - -

JOSEPH BYNUM and LI LA BYNUM Pl aintiffs-Appellees
VS.

JOANNA H MAGNO, M D., Defendant-Appel | ant

NO. 25834

CERTI FI ED QUESTI ON FROM THE UNI TED STATES DI STRI CT
COURT FOR THE DI STRI CT OF HAWAI ‘I
(CV. NO 99-00927 KSC)

NOVEMBER 18, 2004

ACOBA, J., CIRCU T JUDGE POLLACK, IN
PLACE OF NAKAYAMA, J., RECUSED, AND CI RCU T JUDGE
DEL ROSARI O, ASSI GNED BY REASON COF VACANCY;
AND MOQON, C.J., DI SSENTING WTH WHOM LEVI NSON, J., JA NS

OCPINILON OF THE COURT BY ACOBA, J.

We have jurisdiction pursuant to Hawai ‘i Rul es of

Appel | ate Procedure (HRAP) Rule 13(a) (2000)! to answer the

1 HRAP Rul e 13(a) provides in relevant part as foll ows:

(a) When certified. When a federal district or
appell ate court certifies to the Hawai ‘i Supreme Court that
there is involved in any proceeding before it a question
concerning the law of Hawai ‘i that is determ native of the
cause and that there is no clear controlling precedent in
the Hawai ‘i judicial decisions, the Hawai ‘i Supreme Court may
(continued...)
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following certified questions by the United States District Court

for the District of Hawai ‘i (the district court)? to this court:

Where a plaintiff’s healthcare expenses are paid by Medicare
and/ or Medical, does the discounted amount paid to a
heal t hcare provider by [Medicare® and Medi-Cal constitute
the amount that should be awarded as medi cal special damages
to a plaintiff in a negligence action? |In this
circunstance, is evidence of amounts billed in excess of the
ampunt [] paid irrelevant and inadm ssible?

For the reasons set forth herein, the answer to both

guestions is “no.”
I .

The questions posed arise out of a nmedical mal practice
action in which Plaintiffs-Appell ees Joseph Bynum (Joseph) and
his wife Lila Bynum (Lila) (collectively the Bynuns), sued to
recover damages for injuries Joseph allegedly suffered in
connection with coronary artery bypass grafting surgery.

Wil e vacationing on the Big Island of Hawai ‘i in July
of 1998, Joseph experienced chest pains. Initially, Joseph went
to North Hawai ‘i Community Hospital for treatnent, and was | ater
transferred to the Queen’s Medical Center (Queen’s) in Honol ul u,

for further treatnent. Dr. Joana Magno (Magno), a cardi ol ogi st

at Queen’s, assuned responsibility for coordinating Joseph’s care

1(...continued)
answer the certified question by written opinion

2 Wth the consent of both parties, this case was reassigned to
Magi strate Judge Kevin S.C. Chang, pursuant to 28 U.S.C. 8§ 636(c)(1).

8 Al t hough the district court question actually used the term
“Medicaid,” it appears the district court meant to use the term “Medicare” as
previously stated. I nasmuch as Medi-Cal is a “Medicaid” program as explained
infra, the use of “Medicaid” appears redundant. See infra Part I1I1.
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as his attendi ng physician. Magno consulted with Dr. M chael
Dang (Dang), a cardiovascul ar surgeon, and Dr. John Call an
(Callan), a pul nonol ogi st, and recommended that Joseph undergo
bypass surgery on an urgent basis. Magno did not advise the
Bynuns that Joseph could try alternate treatnents, such as

nmedi cal therapy or angioplasty, but presented surgery as his only
option. At the time Magno recommended bypass surgery, she knew
Joseph had experienced respiratory failure two years earlier, and
recogni zed that his history of lung disease was a “red flag” to
bypass surgery.

During the bypass surgery performed by Dang, Joseph
suffered respiratory distress, which required himto be placed on
mechani cal ventilation for the remainder of his life. After
spending three nonths in Queen’s, Joseph was transferred to siXx
different intensive care facilities in California.

Fromthe tine of the surgery, Joseph was eligible for
Medi care, which initially paid for his medical bills. However
to all ow Joseph to becone eligible for Medi-Cal, California’s
Medi caid program and to protect their life savings fromthe
costs of Joseph’s ongoi ng hospitalization, the Bynuns legally

di vorced on February 11, 1999.°

4 The Bynuns maintain that although they were forced to “legally
di vorce,” they did not divorce “in reality,” and Lila continued to support
Joseph throughout the remainder of his life.
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Joseph lived in intensive care facilities for over
1,314 days after the surgery, and was dependent upon the
ventilator for the rest of his life, passing away on February 21,
2002.

1.

The Bynuns filed a | awsuit agai nst Magno, Dang, Call an,
and Queen’s (hereinafter, collectively, Defendants), on Decenber
30, 1999, prior to Joseph’s death.® During discovery, the Bynunms
produced nedical bills, which reflected the “standard” or
“customary” charges (hereinafter “standard rates”) for the
services provided by the nedical facilities in which Joseph had
resided. Prior to trial, the parties entered into a stipulation

regarding those bills,® in which they agreed, inter alia, that

the nedical bills “reflect[ed] nedical treatnment for [Joseph]
that was necessary for nedical conditions that existed during the
time of treatnment[,]” and were for anobunts “simlar to charges
made by simlar or conparable health care providers for |ike
services in the same geographical area.”

On February 6, 2001, Magno and Callan filed a notion in

limne to limt Joseph’s recovery of his nedical expenses to only

5 Joseph died during the litigation of this dispute, and thus, the

“Special Adm nistrator” was substituted as a party to the action while it was
pendi ng before the Ninth Circuit Court of Appeals.

6 The “Stipulation and Order Re: Statements Reflecting Medica
Expenses” was filed on January 18, 2001.
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those fees actually paid to his healthcare providers as full and
final paynment for the services. |In this regard, Defendants
sought to preclude the Bynuns fromintroduci ng, as evi dence of
speci al damages, the standard rates for Bynumis nedical care that
m ght have been billed to other patients for conparable
treatment. Additionally, Defendants asserted that “a patient
cannot be held liable for any nedi cal expenses that exceed the
anount approved by Medicare or actually paid by Medicare and
Medi - Cal paynents to a heal thcare provider.”

The district court denied the notion, and did not limt
t he evi dence of special damages to the anmount charged by
Medi car e/ Medi cai d. Accordingly, when the jury trial conmenced on
March 13, 2001, the nedical bills introduced reflected anmounts
simlar to charges made by conparable health care providers for
i ke services in the sane geographical area.

The jury returned it’s verdict on April 4, 2001, and on
May 2, 2001, the district court entered judgnent agai nst Magno in
t he anount of $2,063, 750.00 for Joseph (%1, 462,500.00 in special
damages and $601, 250 i n general damages), and $107,250 for Lila
(in general damages). Additionally, the district court dism ssed
with prejudice all clains against Callan, Dang, and Queen’s,
pursuant to a stipulation for partial dismssal.

Magno appeal ed the judgnent to the United States Ninth

Circuit Court of Appeals (the Ninth Crcuit), asserting, inter
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alia, that “the district court erred by submtting the anmount of
t he nedi cal expenses billed by [Joseph’s] healthcare providers to
the jury as the reasonabl e value of their services, instead of
the | esser anobunt negotiated by [ Medicare/ Medicaid].” The Ninth
Circuit reversed the district court’s judgnent and renmanded the
case for a newtrial.” Declining to resolve the issue of special

damages, the Ninth Grcuit posited that

the novel question under Hawai ‘i | aw whether the discounted
amount paid to a healthcare provider by Medicaid[® and
Medi - Cal reflects the amount that should be awarded to a
plaintiff in a negligence action m ght well be a suitable
candi date for certification.

Accordingly, the district court, upon remand, submtted its
certified questions to this court.
[T,
Joseph’s healthcare providers, as required of provider

participants in the Medicare® and/ or Medicai d® (hereinafter

7 The Ninth Circuit issued its decision on March 13, 2003, in an
unpubl i shed menorandum opi ni on.

8 It is presumed the Ninth Circuit meant “Medicare.” See supra note

® Medi care is the federally funded medical insurance program for the

el derly and di sabl ed established as part of the Social Security Act, and is
funded and adm nistered solely by the federal government. 42 U S.C. 88 1395
et seq (hereinafter, the Medicare Act); Fischer v. United States, 529 U.S.
667, 671-75 (2000).

10 Medcaid is a medical insurance program jointly funded by the

federal and state governments, but adm nistered by the individual states. 42
U.S.C. 88 1396 et seq (1973) (hereinafter the Medicaid Act); 42 C.F.R § 430.0
(2004); Children's Hosp. & Health Ctr. v. Belshe, 188 F.3d 1090, 1093-94 (9th
Cir. 1999). Medi cai d “authorizes the paynment of federal funds to states to
defray expenses incurred in providing medical assistance to |ow-income
individuals,” id. at 1093, namely on behalf of famlies with dependent
children, and of aged, blind, or disabled individuals. 42 U S.C. 88 1396 et
seq.; 42 C.F.R. 8§ 430.0. “Medi-Cal” is California's Medicaid program as
(continued...)
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Medi car e/ Medi cai d) prograns, agreed in advance to accept the
Medi car e/ Medi cai d approved paynents as full and final paynent for
their services. Such paynents are set at rates |lower than the
standard rates that providers m ght charge other patients who did
not participate in these prograns. These paynents then, by
definition and as posed by the Ninth Grcuit, are “di scounted”
fromthe standard rates otherw se charged for conparabl e nedica
treatment. Joseph’s healthcare providers, as participants in
t hese prograns, were statutorily prohibited from “bal ance
billing” Joseph or any other source for anmounts above the
Medi car e/ Medi cai d approved char ges.

| V.

In response to the certified questions presented, the
parties raise several argunments. WMagno argues that a plaintiff
whose health care expenses are covered by Medicare/ Medicaid, is
entitled to recover the anount of the Medicare/ Medi cai d approved
paynents, and nothing nore, because (1) principles of
conpensat ory damages do not permt recovery for nore than the
actual costs incurred for nedical services; (2) the collatera

source rule does not entitle a plaintiff to recover amounts in

10, . . continued)
adm ni stered by the California Department of Health. Welf. & Inst. 88 14000
(1991) et seq; Cal. Code Regis. tit. 22, 8§ 51501 (2004) et seq. Simlarly,
Hawai ‘i participates in the Medicaid program as adm nistered by the Hawai ‘i
Depart ment of Human Services. See generally Hawai ‘i Revised Statutes (HRS)
chapter 346; Hawai ‘i Adm nistrative Rules (HAR) chapter 17.
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excess of the Medicare/ Medi cai d approved paynents, inasnmuch as
(a) the anpbunt of the Medicare/ Medicaid “discount” is not a
“benefit” belonging to the plaintiff under the collateral source
rule, (b) limting a plaintiff’s recovery to the anmount of the
approved paynents does not result in a windfall to the defendant,
and (c) unlike private insurance arrangenents where the

coll ateral source rule has been applied, this case does not

i nvol ve the paynment of premuns by the plaintiff; and (3) amounts
billed in excess of the Medicare/ Medi cai d approved paynents are
irrelevant and inadm ssible in a tort action.

The Bynuns, on the other hand, assert that Joseph’s
recover abl e nedi cal expenses shoul d be based upon the standard
rates, because (1) the policies behind the recovery of danmages
for personal injury tort victins are not anal agous to the
principles of “conpensatory damages” in property danage cases;
(2) the collateral source rule applies, inasnuch as (a) the
“‘discount[s]’ created by the |ower fee schedules” are
“unquestionably a benefit to Medicare/ Medicaid recipients[,]”

(b) the prograns “benefitted” Joseph by preventing the providers
from “bal ance billing” himfor the full anount, (c) if Joseph was
not eligible for Medicare/ Medi caid, “he would have been liable
for the full anmpbunt of his nedical bills,” and thus,

(d) “allowing [ Magno] to reduce her liability by virtue of

[ Joseph’ s] participation in Medicare/ Medi caid woul d i ndeed result
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in awndfall for [Magno], which is exactly what Hawai ‘i
collateral source rule prohibits”; and (3) because the coll ateral
source rule applies to all Medicare/ Medi caid benefits, evidence
of standard rates is relevant and adm ssible for (a) determ ning
t he reasonabl e val ue of nedical services, (b) understanding the
extent of the plaintiff’s injuries, and (c) providing a
foundation for future nedical care and expenses.

AARP filed an am cus brief in this case. It maintains
that mllions of elderly and | ow incone individuals rely on
Medicaid for their health care, and urges this court to follow
jurisdictions which have applied the collateral source rule to
Medi car e/ Medi cai d benefits. Essentially, ARRP argues two primary
reasons for applying the collateral source rule. First, AARP
notes that a “court can either reward the tortfeasor by making
them [sic] responsible for an anmount |ess than the full anount of
the plaintiff’s medical services or a court can award the entire
anount of danages to the injured person even though the victim
did not pay for the services[; thus, i]f there is a windfall, the
i nnocent plaintiff should benefit, not the defendant.” Secondly,

citing Joseph M Engle, Comment: Gratuitous Nursing Services

Rendered by Extended Fam |y Menbers and Qher Third Parties: Can

| njured Parties Receive Rei nbursement Under W sconsin's

Col |l ateral Source Rule?, 85 Marqg. L. Rev. 1003, 1009-10 (2002),

AARP asserts that “[a]llowing a plaintiff to recover from
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coll ateral sources ensures that the plaintiff will be fully
conpensated[, a]Jn injured party can never be fully conpensated
for permanent injuries[,]” and, “[t]hus, while the collateral
source rule may allow a plaintiff to receive a |arger award than
he or she appears entitled, the anmount the plaintiff actually
recei ves cones closer to full conpensation for [the] |o0ss.”
V.

| nasmuch as the questions presented involve the scope
of special conpensatory damages, the underlying principles
relating to damages in the personal injury context are pertinent.
Conmpensat ory damages seek to “conpensate the injured party for

the injury sustained,” Kuhnert v. Allison, 76 Hawai ‘i 39, 44, 868

P.2d 457, 462 (1994), in hopes of “restor[ing] a plaintiff to his

or her position prior to the tortious act[,]” Zanakis-Pico v.

Cutter Dodge, Inc., 98 Hawai ‘i 309, 327, 47 P.3d 1222, 1240

(2002) (Acoba, J., concurring). The |aw divides such “danmages
into two broad categories—general and special.” Ellis v.
Crockett, 51 Haw. 45, 50, 451 P.2d 814, 819 (1969). Ceneral
damages “enconpass all the damages which naturally and
necessarily result froma |legal wong done[,]” id., and include
such itens as “pain and suffering, inconvenience, and | oss of
enj oynent whi ch cannot be neasured definitively in nonetary

ternms.” Dunbar v. Thonpson, 79 Hawai ‘i 306, 315, 901 P.2d 1285,

1294 (App. 1995) (citation omtted). Special danages are “the

10
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natural but not the necessary result of an alleged wong[,]”
Ellis, 51 Haw. at 50, 451 P.2d at 819, and are “often considered
to be synonynous with pecuniary |oss and include such itens as
medi cal and hospital expenses, |oss of earnings, and di m ni shed
capacity.” Dunbar, 79 Hawai ‘i at 315, 901 P.2d at 1294.

The “coll ateral source rule,” in general, provides
that benefits or paynents received on behalf of a plaintiff, from
an i ndependent source, will not dimnish recovery fromthe

wrongdoer. Ellsworth v. Schel brock, 611 N.W2d 764, 767 (Ws.

2000). “Under the collateral source rule, a ‘tortfeasor is not
entitled to have its liability reduced by benefits received by
the plaintiff froma source wholly independent of and coll ateral

to the tortfeasor|[.] Sam Teague, Ltd. v. Hawai ‘i Cvil Rights

Commin, 89 Hawai‘i 269, 281, 971 P.2d 1104, 1116 (1999) (quoting

Sato v. Tawata, 79 Hawai ‘i 14, 18, 897 P.2d 941, 945 (1995)).

Simlarly, the Restatenment (Second) of Torts: Danages
(hereinafter Restatenent) 8§ 920A, entitled “Effect of Payments
Made to [an] Injured Party,” establishes that, under the

collateral source rule, “[p]laynents nade to or benefits conferred

on the injured party fromother sources are not credited against

the tortfeasor’s liability, although they cover all or part of

the harmfor which the tortfeasor is liable.” Restatenent

n The Restatement comment d explains that “[t]he collateral[]source
rule is of conmon |aw origin.” Rest at ement (Second) of Torts 8§ 920A cnt. d
(1979).

11
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§ 920A(2) (enphasis added).!?> Comment b to 8§ 920A, entitled
“Benefits fromcollateral sources,” further explains that

al t hough doubl e conpensation may result to the plaintiff, such a
benefit should redound to the injured party rather than “becone a
windfall” to the party causing the injury:

The injured party’'s net |oss may have been reduced
correspondi ngly, and to the extent that the defendant is
required to pay the total amount there may be a double
compensation for a part of the plaintiff’'s injury. But it
is the position of the |law that a benefit that is directed
to the injured party should not be shifted so as to become a
wi ndfall for the tortfeasor

Rest atenent 8§ 920A cnt. b (enphases added). Utimately, coment
b explains that “it is the tortfeasor’s responsibility to
conpensate for all harmthat he causes, not confined to the net
| oss that the injured party receives.” |1d.

Wi | e acknowl edging that “[p]erhaps there is an el enent
of puni shment of the wongdoer” in the rule, the Restatenent
indicates that “[p]erhaps also this is regarded as a neans of

hel ping to nake the conpensation nore nearly conpensatory to the

12 This court has many times relied on the Restatement (Second) of
Torts as persuasive authority. See, e.g., Hac v. Univ. of Hawai ‘i,

102 Hawai ‘i 92, 106, 73 P.3d 46, 60 (2003) (adopting elements and approach of
Rest at ement (Second) of Torts 8§ 46 (1965) for tort of intentional infliction
of emotional distress); Knodle v. Waikiki Gateway Hotel, Inc., 69 Haw. 376,
386, 742 P.2d 377, 384 (1987) (relying on Restatement (Second) of Torts §
314(A) (1965) to establish the duty of innkeeper to guest “to take reasonable
action to protect the latter against unreasonable risk of physical harn’); Ono
v. Applegate, 62 Haw. 131, 137-38, 612 P.2d 533, 539 (1980) (citing

Rest at ement (Second) of Torts 8§ 285 (1965) to hold that Hawaii’s “liquor
control statute does inpose a duty upon a tavern keeper not to serve a person
under the influence of liquor”); Stewart v. Budget Rent-A-Car Corp., 52 Haw.

71, 75, 470 P.2d 240, 243 (1970) (adopting Restatement (Second) of Torts §
402A (1965) for strict products liability); and Chun v. Park, 51 Haw. 462,
468, 462 P.2d 905, 909 (1969) (adopting Restatement (Second) of Torts § 552
(Tentative Draft No. 12, 1966) as “a fair and just restatement of the |aw on
the issue of negligent m srepresentation”).

12
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injured party.” 1d. The Restatenment further declares that the
rule “that collateral benefits are not subtracted fromthe
plaintiff’s recovery applies to the follow ng types of benefits:
[g]jratuities[] . . . [and s]ocial legislation benefits.”
Rest at enent § 920A cnt. c(3)-(4) (enphasis added). As to soci al
| egi sl ation benefits, the Restatenent explains that “[i]f the
benefit was . . . established . . . by law, [the plaintiff]
shoul d not be deprived of the advantage that it confers.”
Restatement § 920A cnt. b.
Wth the aforenentioned authorities in mnd, we
consider the certified questions.
VI .
In an action to recover nedical expenses caused by a
defendant’ s negligence, a plaintiff nust show that the nedical
servi ces obtai ned were necessary and the charges were reasonabl e

as required for the injuries sustained. See Reinhardt v. County

of Maui, 23 Haw. 524, 527 (1916). In that connection, the
“reasonabl e value”® of a plaintiff’s nedical services may be

recovered. See Konmetani v. Heath, 50 Haw. 89, 95, 431 P.2d 931,

13 The term “reasonabl e value,” in the context of awardi ng damages
for medical expenses, has not expressly been defined in this jurisdiction
Bl ack’s Law Dictionary 1265 (6th ed. 1990) defines “reasonable” as “[f]air,
proper, just, noderate, suitable under the circumstances. Fit and appropriate
to the end in view. Having the faculty of reason; rational; governed by
reason; . . . Not immoderate or excessive, being synonynous with rational
honest, equitable, fair, suitable, moderate, tolerable.” (Citation omtted.)
Bl ack’s Law Dictionary describes “value” in part as, “[t]o estimate the worth
of; torate at a certain price; to appraise; or to place a certain estimte of
worth on in a scale of values.” |d. at 1551 (citation omtted).

13
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936 (1967) (affirmng that it was proper for the jury to consider
the “reasonabl e val ue” of future nedical expenses); Walsh v.

Chan, 80 Hawai‘i 188, 193, 907 P.2d 774, 779 (App.)

(acknow edging the lower court’s jury instructions as stating
that a plaintiff is entitled to danages for the “reasonabl e val ue

of the medical services”), rev' d on other grounds, 80 Hawai ‘i

212, 218, 908 P.2d 1198, 1204 (1995).

Al t hough the parties do not dispute that the nedical
bills introduced at trial reflected nedical services necessary
for Joseph’s nedical condition, they disagree, as previously
nmenti oned, on how to cal cul ate the “reasonabl e val ue” of such
services in light of the Medicare/ Medi caid benefits.

VI,
A

Magno points to cases which have concl uded that the
Medi cai d/ Medi care prograns and rates do not fall within the scope
of the collateral source rule. Such cases have based their
deci sions on essentially two grounds: (1) no one incurs
l[iability for any charges above the Medi care/ Medi caid paynents, **

see Suhor v. Lagasse, 770 So. 2d. 422, 427 (La. C. App. 2000);

14 This is essentially the dissent’s position. See dissenting
opinion at 3-5, 10-11. The proposition that a plaintiff’s “recovery of
medi cal expenses must be limted to the anount he or she has paid or becane
legally obligated to pay,” id. at 4, fails to acknowl edge our adoption of the
coll ateral source rule. Hence, “recovery” under our own case law is not
necessarily coincident with the amount a plaintiff “has paid or became legally
obligated to pay,” id., as the dissent would argue.

14
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Terrell v. Nanda, 759 So. 2d 1026, 1031 (La. C. App. 2000);

Hani f v. Housing Auth., 246 Cal. Rptr. 192, 195-97 (Ca. App.

1988); Dyet v. McKinley, 81 P.3d 1236, 1239 (ldaho 2003), and

(2) because no consideration is exchanged, Medicare/ Medicaid
di scounts are not “benefits of the bargain” received by
beneficiaries as a result of obtaining Medicare/ Medicaid
i nsurance. See Suhor, 770 So. 2d. at 427. Inasmuch as the
collateral source rule applies to both gratuities and soci al
| egi sl ation benefits, we believe such argunents are not
determ native of the applicability of the rule.
B

As previously noted, the Restatenment declares that the
collateral source rule applies to “gratuities,” explaining, for
exanple, that “the fact that the doctor did not charge for his
services or the plaintiff was treated in a veterans hospital does
not prevent his recovery for the reasonabl e value of the

services.” Restatenent 8§ 920A, cnt. c(3). See Pryor v. Wbber,

263 N. E. 2d 235, 240 (Chio 1970) (explaining that the great weight
of authority is that the paynent of wages, whether the result of
a contract or sinply a gratuity does not reduce the danages

ot herwi se recoverabl e); see al so Roundhouse v. Ownens-11l1inois,

Inc., 604 F.2d 990, 994 (6th G r. 1979) (explaining that the
collateral source rule applies even if paynments are gratuitous).

Hence, whether anyone incurs liability for any charges, or

15
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whet her such benefits are “bargained for” or contractual in
nature, is not determnative as to whether the rule applies. See
El | sworth, 611 N.W2d at 767-69 (concluding that the coll ateral
source rule allows recovery of the reasonabl e value of nedica
services w thout consideration of gratuitous nedical services
rendered or paynments made by outside sources on the plaintiff’s
behal f). G atuitous services and paynents, by their very nature,
are given w thout consideration, are not “benefits of the
bargain,” and do not inpose any |egal obligation of repaynent.

Rat her, because a plaintiff would be able to recover
t he “reasonabl e val ue” of nedical services if such services were
rendered gratuitously, it would appear to followthat a plaintiff
shoul d be allowed to recover the “reasonabl e val ue” of such
services, even if Medicare/ Medicaid had already paid a part, or a
di scounted anmount, of the “reasonabl e value” of such services.
See Pryor, 263 N.E. 2d at 238-39 (acknow edging that the
collateral source rule has been applied to “gratuitous
physician’s fees” as well as nedical expenses gratuitously paid
by a plaintiff’s brother). Because a plaintiff |ike Joseph is
not required to pay the difference between the standard rate and
t he Medi care/ Medi caid paynent, that part of such nmedical services
attributable to such difference could be viewed conceptually as
gratuitous service to the plaintiff, so as to come within the

collateral source rule.

16
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C.

But, as previously observed, the Restatenent applies
the collateral source rule to certain “types” of benefits such as
social legislation benefits, listed as “social security benefits,
wel fare paynents, pensions under special requirenent acts.”
Rest at enent 8§ 920A, cnt. c(4). Medicare/ Medicaid are nedical
i nsurance prograns for those in need, such as the elderly,

di sabl ed, and | owincone individuals. See Suhor, 770 So. 2d at
424 (explaining that “Medicare is our country’s basic health
i nsurance program for people 65 or ol der and many people with

disabilities”); Children's Hosp. & Health Cr. v. Belsche, 188

F.3d 1090, 1093-94 (9th Cir. 1999) (relating that Medicaid
provi des federal and state funds to “defray expenses incurred in
provi di ng nmedi cal assistance to | owincone individuals”).

As aptly described by the North Carolina Suprene Court,
“Medicaid is a formof insurance paid for by taxes collected from
society in general. The Medicaid programis social |egislation;
it is the equivalent of health insurance for the needy.” Cates
v. Wlson, 361 S.E 2d 734, 737-38 (N.C. 1987) (citation omtted);

see also Ellswrth, 611 NW 2d at 768; Suhor 770 So. 2d at 424;

Children’s Hosp. & Health Ctr., 188 F.3d at 1093-94. Likew se,

this court has recognized that the “purpose of nmedicaid is to
provi de assistance to those whose incone and resources are

i nadequate to neet the costs of necessary nedical services.”

17
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Bar ham by Barham v. Rubin, 72 Haw. 308, 312, 816 P.2d 965, 967

(1991). Thus, Medicare/ Medicaid paynents are a “type” of social
| egi sl ation benefits.
Accordi ngly, we cannot agree with Magno’s assertion
t hat Medi care/ Medi caid prograns are sinply fee “agreenents
bet ween t he governnent and heal t hcare providers for their nutual

benefit, independent of the interests of Medi care/ Medicaid

recipients.” (Enphasis added.) Although Medi care/ Medi cai d
prograns involve fee agreenents that are nutually beneficial to
t he governnent and the participating healthcare providers, such
accompdat i ons appear secondary to the essential purpose of
Medi car e/ Medi caid, which is to provide nmedi cal assistance to the
needy.

This court has foll owed the sane approach. In Sam
Teague, this court agreed with the United States Suprene Court
t hat unenpl oynment benefits paid by the state to the plaintiff,
“were not made to discharge any liability or obligation of
respondent, but to carry out a policy of social betternent for
the benefit of the entire state,” which “plainly shows] the
benefits to be collateral.” 89 Hawai ‘i at 283, 971 P.2d at 1118.
In much the sanme way, the Medicai d/ Medi care prograns provide
benefits for plaintiffs “froma source wholly independent of and
collateral to the tortfeasor[.]” I1d. at 281, 971 P.2d at 1116

(citations omtted). Because the Medicare/ Medicaid program
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prohi bits “balance billing,” the difference between the standard
rate and the Medi care/ Medi caid paynment may be viewed as a part of
the “benefits conferred on the injured party” within the scope of
the collateral source rule. Restatenent 8§ 920A(2).

| nasnmuch as Medi care/ Medi caid are social |egislation
prograns, we conclude that the collateral source rule applies to

prevent the reduction of a plaintiff’s award of damages to the

di scount ed anount paid by Medi care/ Medi cai d.* See Hasel den v.

Davis, 579 S.E. 2d 293, 294 n.3 (S.C. 2003) (holding that “the
collateral source rule applies to Medicaid paynents); Brandon

HVA, Inc. v. Bradshaw, 809 So. 2d 611, 619 (M ss. 2001) (hol ding,

by the Supreme Court of M ssissippi, “that Medicaid paynents are
subject to the collateral source rule”); Ellswrth, 611 N.W2d at
767 (applying the collateral source rule to nedical expenses paid
directly by Medicaid); Cates, 361 S.E 2d at 738 (explaining that

Medicaid is “social legislation; it is the equivalent of health

i nsurance for the needy” and “is an acceptable coll ateral

source”); Thoreson v. M I wakuee & Suburban Transp. Co., 201

N.W2d 745, 752 (Ws. 1972) (holding that the collateral source

15 Of course, no “new category of damages” is created as the dissent
woul d cont end. Di ssenting opinion at 8. Under our |aw, the “reasonable
val ue” of medical expenses may be awarded as special damages and the

collateral source rule will apply under the appropriate circunstances. Hence
such an application of our |aw does not “deviat[e] from . . . precedent.” |Id.
at 9. The “policy” considerations sought by the dissent, see id., inhere in

the rationale set forth in the authorities referred to and quoted and our
di scussi on herein.
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rule applies to Medicare, and “is not limted to paid-for
benefits but applies to gratuitous nedical services provided or
paid for by the state”); see also Restatenent § 920A cm. ¢
(explaining that “social |egislation benefits” are subject to the
collateral source rule); cf. Sato, 79 Hawai ‘i at 18, 897 P.2d at
945 (referring to the collateral source rule and HRS § 386-8 in
prohi biting evidence of conpensation benefits for the sole
pur pose of reducing the anount of the plaintiff’s recovery).
Therefore, we hold that the collateral source rule prohibits
reducing a plaintiff’s award of damages to reflect the discounted
anmount pai d by Medicare/ Medicaid. *°

VI,

O her jurisdictions have applied simlar rationale in

deci ding that the reasonabl e value of nedical services should be

16 The dissent is incorrect in asserting that allowi ng Joseph to
“recover more than . . . he is legally obligated to pay contravenes Hawaii’'s
conmpensatory special damages |aw by restoring himto a position better than he
woul d have been had the wrong not been commtted-i.e., Joseph will be
overconpensated.” Dissenting opinion at 6 (enmphases in original). I'n Sam
Teague, the enployer argued “that the circuit court erred by failing to reduce
the award of back pay by the amount of unenpl oyment benefits received by
[enpl oyee]” covering the same period as the back pay. 89 Hawai ‘i at 281, 971
P.2d at 1116. The circuit court in Sam Teague had “affirmed the Comm ssion’s
back pay award of $16,900 . . . [although the enployee] received $8,322 in
unenpl oyment insurance benefits.” |d. This court held that “unenpl oyment
benefits should not be deducted from awards of back pay under our enpl oyment
discrimnation law.” |1d. at 283, 971 P.2d at 1118. This was because
“ITa]l though coll ateral source paynments represent additional benefits to [the
enpl oyee], as between the enployer, whose action caused the discharge, and the
enpl oyee, who may have experienced other nonconpensable losses, it is fitting
that the burden be placed on the enployer.” |d. at 282, 971 P.2d at 1117
(internal quotation marks and citation omtted). Despite the dissent’s
attenpt to limt Sam Teague, dissenting opinion at 12-14, this court expressly
confirmed that under the collateral source rule, the plaintiff does recover
addi ti onal conpensation and arguably is placed in a position better than he or
she would be in were the collateral source rule not applied, inasmuch as the
wr ongdoer should not profit fromthird party benefits.
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determined in |ight of the standard rates, rather than the anount

paid to Medicare/ Medicaid. See Ellsworth, 611 N W2d at 767-70;

Hasel den, 579 S.E.2d at 294-95. Ellsworth exenplifies these
jurisdictions. In Ellsworth, as in the present case, the parties
di sput ed whet her the “reasonabl e val ue” of “nedical assistance”
benefits provided by the governnent!’” should be linmted to the
actual anount paid to the health care provider, or the reasonable
val ue of such nmedi cal service which was substantially higher.
Ellsworth, 611 N.W2d at 766-68. The court there indicated that
“Medi cal Assistance is a neans of providing gratuitous mnedical
services paid for by the state . . . for certain | owincone
i ndi vidual s” that is “funded jointly by the federal and state
governments.” 1d. at 767. The Suprenme Court of W sconsin
rejected the tortfeasor’s argunent that “because [the plaintiff]
did not personally incur any liability for her nedical expenses
she is not entitled to an award of damages . . . or to the
benefit of . . . the collateral source rule.” 1d. at 768.

It explained that “[t]he general rule is that a
plaintiff who has been injured by the tortious conduct of the

defendant is entitled to recover the reasonabl e val ue of nedical

and nursing services reasonably required by the injury. This is

a recovery for their value and not the expenditures actually mde

or obligations incurred.” 1d. at 769 (quoting 22 Am Jur. 2d

e From the references in the case, such benefits would include
Medi care, Ellsworth, 611 N.W at 767, and Medicaid, id. at 768.
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Damages 8 207 (1965) (enphases added)). According to the
W sconsin court, under this general rule, “nmedical and nursing
services rendered gratuitously . . . [would] not preclude the
injured party fromrecovering the value of those services as part
of his conmpensatory damages. [d. (quoting 22 Am Jur. 2d Danmges
§ 207). Hence, it held that “the injured plaintiff may recover
t he reasonabl e val ue of gratuitous nedical services as part of
hi s conpensatory damages.” 1d.

As to defendant’s argunent “that recovery for past
nmedi cal expenses should be limted to the amount paid by Medi cal
Assi st ance because this anmount is the reasonabl e val ue of
services provided,” id., the Wsconsin court declared that “in
nost cases” the reasonabl e val ue of nedical costs “is the actua

expense, but in sonme cases it is not. But the test is the

reasonabl e value, not the actual charge.” 1d. (enphasis in

original).

It explained that “[t]he collateral source rule seeks
to place upon the tortfeasor full responsibility for the |oss he
has caused,” such that the tortfeasor “is not entitled to reap
the benefit of [plaintiff’s] eligibility for public assistance or
fromthe governnent’s economc clout in the health care market
place.” 1d. Hence, the Ellswrth court rejected the defendant’s
argunents that the “reasonabl e val ue” of nedical services should

be limted to the “anount paid” by Medicaid. 1d.
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Simlarly, the Supreme Court of South Carolina, in
Hasel den, held that “the collateral source rule applies to
Medi cai d paynents,” 579 S.E 2d at 294 n.3, indicating that an
award for nedical damages should reflect the standard rates for
medi cal services, and should not be reduced to the discounted
anount paid by Medicaid. The appellate court declared that

“Ic]learly, the amount actually paid for nedical services does

not al one determ ne the reasonabl e val ue of those nedi cal

services[, nJor does it limt the finder of fact in making such a
determnation.” 1d. at 295 (enphasis added) (citations omtted).
The court explained that Iimting “damages in the anmount actually
paid by Medicaid is contrary to the purposes behind the
collateral rule and would result in a windfall to the defendant
tortfeasor.” 1d. Thus, the South Carolina Suprenme Court
determ ned that recovery for nedical expenses was “not |limted by
the amounts paid by Medicaid.” 1d. at 294 n. 3.
I X.

Wil e other jurisdictions have limted nedical special
damages to nedi cal expenses paid, these decisions appear to have
rested upon the courts’ interpretation of specific |anguage in a

state statute,!® to have m sapplied the Restatenment,?® or to have

18 See Horton v. Channing, 698 So. 2d 865, 868-69 (Fla. App. 1997)
(relying on Florida damages statute, Section 768.21, which states that
recovery for damages is permtted for “[medical . . . expenses due to the
decedent’s injury . . . that were paid by or an behalf of [a] decedent”)
Hanif, 246 Cal. Rptr. at 195-97 (relying on Cal. Civ. Code § 3359,
interpreting “reasonable value” as “a termof limtation, not aggrandi zement,”

(continued...)
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been criticized or narrowed in their own jurisdictions.?°

Two such jurisdictions, as relied on by Magno, have
held that the “reasonabl e val ue” of nedical services, in the
context of awardi ng damages, is limted to the anmount paid by
Medi care/ Medi caid. See Hanif, 246 Cal. Rptr. at 193-97
(interpreting nedical expenses, in a case involving Medicaid, as

“representing actual pecuniary |oss”); Myorhead v. Crozer Chester

Med. CGr., 765 A 2d 786, 790 (Pa. 2001) (concluding, in a case

i nvol vi ng Medi care, that the reasonabl e val ue of nedical services

8., .continued)
and relying on Cal. Civ. Code 8 1431.2(b)(1), interpreting medical expenses as
“representing actual pecuniary loss”); Nishihama v. City & County of San
Francisco, 112 Cal. Rptr. 2d 861, 866 (Cal. App. 2001) (relying on Hanif,
supra, and Cal. Civ. Code 8§ 1431.2(b)(1)); O szewski v. Scripps Health, 135
Cal. Rptr. 2d 1, 25 (Ca. 2003) (relying on Hanif, supra, and Cal. Civ. Code,
but urging a change).

19 See Hanif, 246 Cal. Rptr. at 196-97 (relying on Restatement § 911
cm. h); Nishihama, 112 Cal. Rptr. 2d at 866 (relying on Hanif); O szewski,
135 Cal. Rptr. 2d at 25 (relying on Hanif, supra, but urging a change);

Moor head v. Crozer Chester Med. Ctr., 765 A.2d 786, 790 (Pa. 2001) (relying on
Restatement 8 911 cm. h (1977), which specifically references the reasonable
exchange val ue of “services tortiously obtained by the defendant’s fraud or
duress, or for the value of services rendered in an attenpt to mtigate
damages”) .

20 See McAmi s v. Wallace, 980 F. Supp. 181, 185 (WD. Va. 1997)(mem)
(holding that plaintiff was not entitled to recover anounts “written off”
under Virginia law), no | onger good |law followi ng decision in Acuar V.

Let ourneau, 531 S.E.2d. 316, 322-23 (2000) (holding that under Virginia |aw
plaintiff may present evidence of the full amount of his reasonabl e medical
expenses without any reduction to reflect discounted amounts).

See al so Bates v. Hogg, 921 P.2d 249, 253 (Kan. Ct. App.
1996) (precluding application of the collateral source rule when the provider
contracted with Medicaid), restricted by Rose v. Christi, 78 P.3d 798, 803
(Kan. 2003) (limting Bates decision to Medicaid only); Griffin v. Louisiana
Sheriff's Auto Risk, Ass’'n, 802 So. 2d 691, 714-15 (La. Ct. App
2001) (di sti ngui shing Suhor, 770 So. 2d 422, and Terrell v. Nanda, 759 So. 2d
1026, and cases decided by the third and fifth Louisiana circuits as having
been based on federal |aw, and concluding that the collateral source rule is
applicable to contractual write-offs and that evidence of these anounts are to
be excluded froma jury's consideration).
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was |imted to the amount paid). Such cases are not persuasive,
for aside from being distinguishable, both the Hanif and Morhead
courts relied on the explanation of the term “value” described in
Restatenent § 911, conmment h. See Hanif, 246 Cal. Rptr. at 196-
97; Moorhead, 765 A 2d at 789.

But as enployed in 8 911,2 the term “value” neans “the

exchange val ue,” and that

t he exchange val ue of property or services is the amount of
money for which the subject matter could be exchanged or
procured if there is a market continually resorted by
traders, or if no market exists, the amount that could be
obtained in the usual course of finding a purchaser or hirer
of simlar property or services.

(Enmphases added.) Coment h only pertains to the “val ue of
services rendered” in the context of ascertaining the “measure of

recovery of a person who sues for the value of his services

tortiously obtained” or when a plaintiff “seeks to recover for

expenditures made or liability incurred to third persons for

services rendered.” (Enphases added.) This definition of “val ue

of services rendered” is inapplicable, for the present case does
not involve a provider who is suing for the value of the nedical
servi ces provided or who seeks to recover expenditures incurred
to third persons.

On the other hand, Restatenment 8§ 924, entitled “Harmto

the Person,” is directly applicable to determ ning the reasonabl e

21

“ Damages. ”

Restatement 8 911, entitled “Value,” falls within Chapter 47 on
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val ue of nedical services for an injured person. That section is
part of the Restatenent’s topic of “Conpensatory Danages for
Specific Types of Harm” Restatenent 8 924 provides that “[o0] ne
whose interests of personality have been tortiously invaded[?}

is entitled to recover damages for the past or prospective
reasonabl e nedi cal and ot her expenses.” Restatenment 8§ 924(c).
Rest atenent 8§ 924, comment f, entitled “Expenses,” reaffirns that
“an injured person is entitled to danages for all expenses and

t he val ue of services reasonably made necessary by the harm”

(Enmphasis added.) In line with the collateral source rule,
comment f cites to 8 920A, and instructs that “[t] he val ue of
nmedi cal services nmade necessary by the tort can ordinarily be

recovered al though they have created no liability or expense to

the injured person, as when a physician donates his services.”?

Id. (enphasis added). Hence, we believe Restatenent 8§ 911

comment h, is not germane to the questions posed.

22 Rest atement § 924, comment a, refers to the definition of
“invasions of interests in personality, as defined in the Introductory Note to
Chapter 2.” The Introductory Note |lists exanples of “interests of

personality” including, amng others, “freedom from harnful bodily contact,”
and explains that “the freedomfrom bodily harmis given the greatest
protection. It is protected not only against intentional invasion but against
invasi ons caused by negligence, and al so against invasions caused
unintentionally and wi thout negligence by activities so dangerous that the |aw
requires themto be carried on at the risk of those whose activities they
are.” Restatenment, Chapter 2, Introductory Note

23 However, a statute may provide a third party with the right to
apparently sue directly for recovery of expenses paid. Hence, comment f also
provi des that “there can be no recovery for services for which a third person
may recover, as when a worker’'s conpensation act gives an enployer or
insurance carrier a claimagainst the tortfeasor for medical expenses incurred
on account of a worker.” Restatement § 924 cnt. f.
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X.
We concur, then, with those jurisdictions that have
held that a plaintiff, injured by the tortious conduct of a
defendant, is entitled to recover the reasonabl e val ue of nedi cal
services and is not limted to the expenditures actually paid by

Medi cai d/ Medi care. See Ellsworth, 611 N.W2d at 769 (expl aining

that “the test” for determ ning an award of nedi cal expenses “is
t he reasonabl e val ue, not the actual charge”); Hasel den, 579

S.E. 2d at 295 (explaining that the anobunt actually paid for

nmedi cal services does not al one determ ne the reasonabl e val ue of
t hose nedical services); see also Restatenent 8 920A, cm. b
(explaining that “it is the tortfeasor’s responsibility to
conpensate for all harmthat he causes, not confined to the net

| oss that the injured party receives”).?*

24 Contrary to the dissent’s contention, dissenting opinion at 6-9,
no precedent is overturned inasmuch as the issue at hand has not been decided
in this jurisdiction. I ndeed, none of the parties argue that a decision such
as this one, consistent with other decisions reaching the same or simlar
results, would result in overturning Hawai ‘i |aw. Bot h Bynum and Magno, in
fact, agree that the reasonabl e value of nedical services is a nmeasure of
medi cal special damages. Magno recogni zes that “[t]he reasonable value of the
services is an upper limt on the amount recoverable,” although relying on
Restatement 8 911 cm . h (1979).

Moreover, the conmpelling justification standard as to overturning
precedent is inapplicable. That standard has been applied where specific
precedent is overturned. See, e.g., State v. Garcia, 96 Hawai ‘i 200, 207, 29
P.3d 919, 926 (2001) (reaffirmng and refusing to overrule Grav v. Admn. Dir.
of the Court, State of Hawai ‘i, 84 Hawai ‘i 138, 931 P.2d 580 (1997) and State
v. Wlson, 92 Hawai ‘i 45, 987 P.2d 268 (1999), where State has not
demonstrated any conpelling justification); Dairy Rd. Partners v. Island Ins.
Co., 92 Hawai ‘i 398, 421-22, 992 P.2d 93, 116-17 (2000) (overruling Hawaii an
Ins. & Guar. Co. v. Blanco, 72 Haw. 9, 804 P.2d 876 (1990) and Hawaiian Ins. &
Guar. Co. v. Brooks, 67 Haw. 285, 686 P.2d 23 (1984)); Francis v. Lee Enters.
Inc., 89 Hawai ‘i 234, 239, 971 P.2d 707, 712 (1999) (overruling Dold v.
Qutrigger Hotel, 54 Haw. 18, 501 P.2d 368 (1972)).
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Xl .

Such a conclusion is consistent with the established
practice in Hawai ‘i courts for determ ning special damages for
nmedi cal services, as enbodied in Hawai ‘i Civil Jury Instruction
No. 8.9.% The instruction does not limt special danmages to the
anount charged, but instructs that plaintiffs are entitled to

damages for “the reasonabl e value of the the nedical services

provided.” Hawai‘i Cvil Jury Instruction No. 8.9 (enphasis
added). Jurors are thus instructed that plaintiffs are entitled
to conpensation for nedical treatnent, but these damages are not

limted to out-of-pocket expenses. 1d.?*®

2 Hawai ‘i Civil Jury Instruction No. 8.9 states, in relevant part
t hat:

If you find for plaintiff(s) on the issue of
liability, plaintiff(s) is/are entitled to damages in such

amount as in your judgment will fairly and adequately
conmpensate him her/them for the injuries which he/she/they
suf fered. In deciding the amount of such damages, you

shoul d consi der:

(3) The reasonable value of the medical services
provi ded by physicians, hospitals and other health care
providers, including exam nations, attention and care,
drugs, supplies, and anmbul ance services, reasonably required
and actually given in the treatment of plaintiff(s) and the
reasonabl e value of all such medical services reasonably
probable to be required in the treatment of plaintiff(s) in
the future.

(Emphases added.) The “reasonable value” formul ation has been used in this
jurisdiction for at least thirty-five years. See Konetani, 50 Haw. at 95, 431
P.2d at 936 (affirmng that it was proper for the jury to consider the
“reasonabl e value” of future medical expenses).

26 There is no “sidestepping our |ong standing damages | aw and
instead rel[ying] on the Restatement (Second) of Torts,” as the dissent
clai ms. Di ssenting opinion at 9. As nentioned previously, (1) the collatera
source rule is well established in our jurisdiction; (2) the Restatement is an
authoritative source relied on in our case law, (3) decisions from other
(continued...)
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X,

Moreover, allowing a particular plaintiff to recover
t he reasonabl e val ue of nedical services |eads to a nore just
result. The consequences of a contrary approach may penalize the
reci pi ent of Medi care/ Medi caid paynents. AARP reports inits
am cus curiae brief, that “[Medicare/ Medicaid], parts of the
Soci al Security Act, together conprom se the nation’s |argest
source of public health insurance . . . and long termcare
services for the poorest and nost vulnerable in society.” AARP
mai ntains that “[a] pplying the collateral source rule helps to
ensure that |owinconme elderly and disabl ed individuals are
treated equitably vis a vis privately insured individuals by
conpensating for aspects of the [ Medicare/ Medi cai d] prograns that
woul d substantially limt, if not conpletely elimnate, the

beneficiary’s recovery of special damages.” Cf. ©Msaki V.

Col unbia Cas. Co., 48 Haw. 136, 142, 395 P.2d 927, 930 (1964)

(citing Kopp v. Hone Mut. Ins. Co., 6 Ws. 2d 53, 57, 94 NW 2d

224, 225 (1959) for the proposition that “[i]t would lead to a
hi ghly absurd and socially undesirable result to construe the
medi cal paynents coverage cl ause of the defendant’s [autonpbil e]
policy so as to hold that recovery for the costs of hospital

services provided to the insured may be recovered in [the] case”

26(...continued)
jurisdictions support the same holding; and (4) our trial practice, as
reflected in jury instructions, is consistent with the outcone.
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where a person purchases an insurance policy that provides

rei nbursenents, but not by a person enrolled in a group plan in
which affiliated hospitals agree to provide certain hospital
services for the paynment of a prem un).

AARP observes that “federal and state lawfs] require,
as a condition of Medicaid eligibility, that beneficiaries assign
rights to third party paynent for nedical expenses, including
tort recovery. 42 U S.C 8§ 1396k(a) (2003); [HRS] § 346-37
(2003).[%] . . . Only after the federal and state governnents
are reinbursed for nedical expenses, is the [Mdicare/Medi caid]
beneficiary entitled to paynent. 42 U. S.C. § 1396k(b) (2003).”
In this regard, AARP reasons that, “[b]ecause the tort recovery
of individuals receiving care paid by private payers is not

subject to a setoff by the government, [Medicare/ Medi caid]

beneficiaries will always be entitled to | ess speci al danages.”

(Enmphasi s added.) Hence, AARP argues that “[a]pplying the

collateral source rule in these cases helps to aneliorate the

21 HRS § 346-37(d), entitled “Recovery of Payments and Costs of
Medi cal Assistance,” provides in pertinent part:

(d) The departnment [of Human Services], as to
this right of reinmbursenment, shall also be subrogated
to all rights or claims that a claimnt has agai nst
the third person for all damages not to exceed the
full extent of the costs of medical assistance

furnished or to be furnished by the departnment. The
department's right to full reimbursement of the costs
of medical assistance . . . as a subrogee of a

clai mnt shall not be di m nished by the recovery of
any judgment, settlenment, or award of an amount |ess
than the value of the original or settled claimas
percei ved or calculated by the clai mant or any other
person.
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substantial gap in recovery of damages” between Medi care/ Medi caid
beneficiaries, and those who are privately insured.
X,
The di ssent contends that the mgjority’s hol ding
“all ows the recovery of an anmount which does not fall wthin one

of the perm ssible categories of damages,” thereby “creating a
new cat egory of danmages w thout justification.” D ssenting
opinion at 9. This contention rests upon the dissent’s

conclusion that “[a]s a form of conpensatory special damages,” an
award of “nedical expenses is limted to the pecuniary | o0ss”
incurred by the plaintiff. 1d. at 3. Despite the dissent’s
protestations to the contrary, no existing precedent in this
jurisdiction has so held. This case conmes before us by way of
certified question based upon the Ninth Crcuit and the federa
district court’s determ nation that the special damages issues
certified herein presents a “novel question under Hawai ‘i |aw.”
Moreover, limting medical expenses to the pecuniary
| oss suffered by a plaintiff would nmean, for exanple, that
injured plaintiffs who received gratuitous nedical services, were
treated at a veteran’s hospital, or were covered by nedica
i nsurance plans such as offered to Kai ser Hospital patients would
not be entitled to recover any nonetary amount fromthe
tortfeasor (except perhaps nom nal out-of-pocket fees), see

Masaki, 48 Haw. at 138-39, 395 P.2d at 928, because, according to

the dissent, plaintiff’s recovery is limted to pecuniary | oss,
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whi ch woul d not be present in these situations. Not only would
such an approach be contrary to the “great weight of authority in
this country,” Pryor, 263 N.E. 2d at 240, but this approach is
contrary to this jurisdiction s |long established approach to
allowing an injured plaintiff to recover for the “reasonabl e
val ue of the nedical services.” See discussion supra part Xl.

Finally, adoption of the dissent’s position would
create various new categories of plaintiffs, simlarly injured
whose recovery woul d depend upon the type of their insurance
coverage, and not upon the nature of their injuries. The
incongruity of the dissent’s position is further evident for its
effect on future nedical expenses. Patients such as those
receiving treatnment at mlitary hospitals and Kai ser would not be
entitled to future nedical expenses. This would inevitably
invite trial disputes regarding the plaintiff’s continuing
i ndi gency or the likelihood of a plaintiff’s change in insurance
coverage in the future and its consequential effect on the anpunt
of recovery. See infra Part Xl V.

Xl V.

Therefore, in answer to the district court’s first
guestion, the anmount of nedical special damages awardable to a
plaintiff in a negligence action is not limted to the discounted
anount paid to a healthcare provider by Medicare/ Medi cai d.
| nasmuch as we hold that the collateral source rule prohibits

reducing a plaintiff’s award of nedical special damages to
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reflect the discounted anmount paid by Medicare/ Medi caid, we
consider the district court’s second questi on.

Because the “reasonabl e value” in awardi ng damages to a
plaintiff for nedical services is not limted to the anount
billed to healthcare providers by Medicare/ Medi caid, the answer
to the district court’s second question is, “No.” As indicated
previously, the standard rates are rel evant and shoul d be
adm ssi ble for establishing the reasonabl e val ue of nedical costs

constituting such special damages. See Hasel den, 579 S. E. 2d at

294 n.3 (holding that “the collateral source rule applies to

Medi cai d paynents); Ellsworth, 611 N.W2d at 767 (applying the
collateral source rule to nedical expenses paid directly by

Medi caid); Cates, 361 S.E. 2d at 738 (explaining that Medicaid is
“social legislation; it is the equivalent of health insurance for
the needy” and “is an acceptable collateral source”); Thoreson,
201 N.wW2d at 752 (holding that the collateral source rule
applies to Medicare, and “is not limted to paid-for benefits but
applies to gratuitous medical services provided or paid for by

the state”); Brandon HVA, Inc., 809 So. 2d at 619 (holding, by

the Suprenme Court of M ssissippi, “that Medicaid paynents are
subject to the collateral source rule”); see also Restatenent §
920A, comrent c¢ (explaining that “social |egislation benefits”
are subject to the collateral source rule).

Moreover, we agree with the statenent of the Suprene

Court of Ohio that receipt of such paynents should not be
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admtted in evidence to reduce damages “[s]ince, by the
collateral source rule, the receipt of collateral source benefits
is deened irrelevant and imuaterial on the issue of damages[.]”
Pryor, 263 N E. 2d at 239. The Chio court reasoned that “[t]he
entire theory of the collateral source rule is to keep the jury
from | earning anything about the collateral incone so that it
will not influence the decision of the jury” for the purpose of

reduci ng the award of damages. 1d. (quoting Wl fe v. Wipple,

251 N.E.2d 77, 82 (Ill. App. Ct. 1970).

Further, in regard to future public benefits, the
Suprene Court of North Carolina opined persuasively that the
collateral source rule should al so preclude “defendants from
of fering evidence denonstrating that plaintiffs can mtigate
t heir danmages by using public resources” such as Medi cai d.
Cates, 361 S.E.2d at 738. In so holding, the court explained
that the “goal of the |law of damages is to place an injured party
in as nearly the sanme position as he woul d have been had he not
been injured.” I1d. 1In deciding that a plaintiff’s future
medi cal costs should not be limted to the rates charged by
Medi cai d, the Supreme Court of North Carolina reasoned that a

contrary rule would detract fromfull recovery.

Forced dependence on public charity because of injuries
tortiously inflicted puts the injured party in a position
nor e di sadvant ageous than if he were freed fromhis
dependence. Full conpensation that frees the injured party
from dependence on charity is more in keeping with the
compensatory goal of tort recovery. . . . The Plaintiff
should be able to recover the cost of future medica
services, since he is likely to prefer private care, and it
is his “right” to have it. It may be that he will enploy
the free care for which he is eligible and thereby receive a
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“wi ndfall,” but . . . at the time of suit there is no way of
knowi ng what he will choose to do.

| d. (enphases added) (citations omtted). Additionally, the
court noted that “the collateral source rule should apply to
possi bl e future public benefits because (1) “the | ack of
certainty characterizing the availability of public resources
renders it unwise to allow mtigation of danages prem sed on
their continued existence,” and (2) the “utilization of many of
t hese benefits hinges on a plaintiff’s continued indigency.” 1d.
at 738-39. Hence, on the grounds set forth herein, “the anounts
billed in excess of the” Mdicare/ Medi caid “anmount paid’” are not
irrelevant or inadm ssible on the issue of nedical special
damages.
XV.
Accordingly, for the reasons di scussed herein, the

answer to each of the district court’s certified questions is,
113 I\b. ”
Howard F. McPheeters

(Oly Degani of Horvitz &

Levy and Jan M Tanura and

John Reyes-Burke of Burke

Sakai McPheet ers Bordner

| wvanaga & Estes with him

on the briefs) for

def endant - appel | ant.
Thomas Benedict (David J.

Dezzani and Anne T. Horiuch

of Goodsill Anderson Quinn &

Stifel with himon the

brief) for plaintiffs-
appel | ees.
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Thomas R Grande (Davis
Levi n Livingston G ande)
on the brief for am cus
curi ae AARP.
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